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Re: DW 13-101 Westgate Estates of Raymond Homeowners Association
Request for Exemption from Regulation as a Public Utility
Staff Recommendation for Approval

Dear Ms. Howland:

On April 2, 2013, Westgate Estates of Raymond Homeowners Association (Westgate)
filed, pursuant to RSA 3 62:4, a Request for Exemption from Regulation as a Public Utility.
Westgate is a homeowners association which currently operttes a water system that serves 32
residential homes in the Town of Raymond. Of the 32 current customers taking service, 31 are
association members and one is not a member. The subdivision in which Westgate operates has
five remaining lots available for sale, and those lots will be served by the water system once they
arc developed. While the homeowners association operates the water system, it is still owned by
the developer of Westgate Estates, Rockwood Construction, LLC (the developer). Once the five
lots are sold, the system will be conveyed to Westgate.

Staff’s rcview of the request has included two rounds of discovery; the responses to
Staff’s discovery requests are attached to this letter as attachments 1 and 2. In its request,
Westgate states that since it was unaware until 2012 that a non-member was connected to the
water system, the non-member has never been billed for water service. Current members of
Westgate pay $625 per year, which includes unmetered water service as well as other services
provided by the association. For 2013 Westgatc billed the non-member $558 for water service,
which is the amount that Westgate believes reflects the actual per-connection cost of providing
service. See data responses Staff 1-2 and 1-3. The non-member has refused to pay, claiming
that he has an agreement with the developer to receive water free of charge in perpetuity. The
developer disputes this interpretation of an agreement to provide free water. Staff inquired as to
the basis for the claim by the non-member, and Westgate provided a copy of the relevant page of
the non-members iirchase and s’tle agreement with the developer. See data responses Staff 2-1
and 2-2. The claim is based on language which states “subject to seller agreeing to tie in
community watpr to said property at seller’s expense.”
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Staff explored in discovery Westgate’s intention as to the refusal of the non-member
customer to pay for water service. Westgate advised Staff that it was relying on the advice of
counsel that it could not terminate water service, either for members or non-members, but could
only seek appropriate judicial relief for non-payment. Westgate provided a copy of that opinion
from its counsel, and that letter is attached to the response to Staff 2-4.

Staff believes that, since Westgate as a homeowners association provides service to a
non-member, it does not qualify for exemption from regulation under RSA 362:4, VII. It is
therefore a public utility subject to the regulation of this Commission. It may seek a permissive
exemption pursuant to RSA 3 62:4, I whereby Westgate serves less than 75 outside non-member
customers. As a regulated public utility, however, Westgate is bound to the applicable
provisions of Title 34. As such, it cannot provide free service under the prohibition found in
RSA 378:14. Staff disagrees with the advice of Westgate’s counsel and believes that, as a public
utility, Westgate can avail itself of the processes found in the Commission’s administrative rules,
particularly Puc 1203.11 regarding disconnection of service.

Staff has had further discussions with Westgate regarding these issues. On May 10,
2013, Staff and Westgate requested a 60 day delay for further action in this docket, as Westgate
wished to discuss its options for the water system with its full membeiship at its annual meeting
in late June. The Commission approved that request by secretarial letter, directing Staff to
update the Commission no later than July 8, 2013. Subsequent to its annual membership
meeting Westgate advised Staff informally that the membership had determined to sell the water
system to 1-Iampstead Area Water Company (HAWC). On July 3 Staff received an email from
Westgate, indicating that since it was expected to take “some time” for HAWC to move ahead
with an acquisition, Westgate wished to go forward with their exemption request. That email is
attached as attachment 3. Westgate also advised that the non-member customer has now agreed
to pay the same water rate as member customers, and will be making monthly payments for the
remainder of 2013 in order to pay the full annual amount of $558.

Staff now believes that app oval of Westgate’s request cor exemption from regulation
pursuant to RSA 362:4, 1 is appro riate, and Staff provides its support for that exemption. The
non-member customer will be charged the same rate as member customers and will be provided
the same quality and quantity of water as that provided to members.

Thank you fbi your assistance in this matter. Please advise if there are any questions.

Sincerely,

~~

Mark A. Nlaylod
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Director, Gas & Water Division

Attachments
Cc: Docket-Related Service List



Westgate Estates of Raymond Homeowners Association
P0 Box 30

Candia, NH 03034

Marcia A. Brown, Esq.
New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, New Hampshire 03301

Re: DW 13-10 1 Westgate Estates of Raymond Homeowners Association
Request for Exemption from Regulation as a Public Utility

Dear Ms. Brown:

Enclosed please find one original and six copies of Westgate Estates response to Staff Discovery
Requests Set 1.

Sincerely,

~hc~uD
Janee Shaw
Westgate Estates President
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-10 1

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-1 Witness: Janee Shaw

Staff 1-1

REQUEST: Please provide a map of the franchise area, which identifies all properties served (or
to be served) as well as the location of the one non-member water customer.

RESPONSE: See attached map.
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MAP OF THE FRANCHISE AREA
Westgate Estates of Raymond, NH

~YMQ~j~ ~W HAMP5HJ~

/~-~c

Staff 1-1

Non-member is located at 103 Langford
Raymond, NH. Westgate Estates Ii
live at the 35 home sites identified on this
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-2 Witness: Janee Sliaw

Staff 1-2
REQUEST: Please provide a copy of the Association’s most recent budget which identifies all
water service-related costs.

RESPONSE:

Westgate Estates Association 2013 Budget

Water System
Pennichuck $4,402
NH Electric Coop $5,464
DF Richard $1,318
NHDES Permit $313
Generator Maintenance $400
Pump Maintenance $2,687
Reserve $120

Other
Bank Service Charges $24
Insurance Premium $2,038
PU Box Fees $46
Postage/Stamps $58
Neighborhood clean up $232
Misc(Radar survey, gate, mowing) $600
Legal Fees $1,040

Subtotal $18,741
NUMBER OF HOUSEHOLDS 30
EXPENSES PER LOT $625

2013 budget assumes at least 30 households will pay $625 for water and other expenses. When the
budget was prepared, there were 6 undeveloped lots. In 2012, 29 Association members paid in full, 1
Association member was not current in their payments, and the non-member did not pay.
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-3 Witness: Janee Shaw

Staff 1-3

REQUEST: Referencing the budget identified in Staff 1-2, please provide a calculation of the
$558 annual charge to the non-member customer.

RESPONSE: Calculation of 2013 charge to non-member

ASSOCIATION EXPENSES

Water System

Pennichuck $ 4,402
NH Electric Coop $ 5,464

DF Richard $ 1,318

NHDES Permit $ 313

Generator Maintenance $ 400
Pump Maintenance $ 2,687

Insurance Premium $ 2,038

Maintenance Reserve Fund $ 120

Subtotal $ 16,741

NUMBER OF HOUSEHOLDS 30

EXPENSES PER LOT $ 558

See Staff 1-2 for assumptions regarding number of households expected to make payments in
2013
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-10 1

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-4 Witness: Janee Shaw

Staff 1-4

REQUEST: With respect to the non-member customer: a) Please indicate if the non-member
customer is aware of this petition for exemption from PUC regulation; b) Please indicate if the
non-member customer is supportive of this petition; c) Please indicate why the non-member
customer has not yet paid for water service.

RESPONSE:

A) The non-member customer is aware of this petition for exemption from PUC regulation.
B) The non-member has not expressed support for or against the petition.
C) The non-member purchased his home from the builder of Westgate Estates in 2004. At

that time, the builder connected non-member’s home to the Westgate water system. The
Association had not been formed at that time. The Association Board became aware that
the non-member was connected to the water system in 2012 and notified the non-member
that the Association members expected the non-member to pay for use of the water. The
non-member believes that he has an agreement with the builder to receive water free of
charge in perpetuity and therefore has refused to make payment. The builder does not
concur that such an agreement was made with the non-member. The Association Board
met with the homeowner in March 2013 and requested payment for 2013 but not for prior
years. At that time the non-member stated he would not pay for the water.
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-5 Witness: Bernard Rousseau,

Pennichuck Water Company

Staff 1-5

REQUEST: Please provide evidence that the water system complies with all requirements of the
New Hampshire Department of Environmental Services (NHDES) regarding suitability and
availability of water, pursuant to RSA 3 74:22 III.

RESPONSE: Bernard Rousseau, Vice President of Pennichuck Water Company, has confirmed
that Westgate Estates water system complies with all requirements of the New Hampshire
Department of Environmental Services (NHDES) regarding suitability and availability of water,
pursuant to RSA 374:22 III. Attached is Westgate’s contract with Pennichuck regarding its
services as a certified operator. If further information is needed, Mr. Rousseau is happy to
provide this information. He may be reached at Pennichuck Water Service Company, 25
Manchester Street, Merrimack, NH 03054 Phone # (603) 913-2502
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SERVICE AGREEMENT

~ZL~1~1 fr~Y~ ~ ~
(Name of System, Town, State)

‘5._i
AgrOcrier 1 o adr. ~h a day or Or~ 2003 by and o~’twnan PENNICHUCK WATER SE9VICE

COMPANY ~, Ne i Hanp~rwe corpora ion 1thL Servr~e Crn~panj ) ha iirg a busine a add ass of 4 Water St oe~
NishuC Ne~’ Hanip~hrre and J~j~~ (the Sjstam 0 in~r ) hairng a ~dd a ~ or
..~~ — ~1e ,rhrrn~shre

WHEREA~~~ System Owner 15 the owner cia certain community water system or non~rran$ienf, non
r~omr’unitj v “tar supply ann 4 ~ ribut on sistcm consist ng of Nell(s) putT ping quipment prod r’es s~crage tanks ard
other rera~ed gupment located in~ ~J’~ I’ e~v Hampshire ltlic’l pro iid~s water ~PflJIre to cop oxrma,r )

sera~e conner.,tror a anc.’or to ~peonle and
r~/HEREAS, the System Owner desires that the Service Company manage and operate he SYStCITI’S water

supply in compliance with the requirermarrts of the New Hampshire Department of Environmental Services (NHOES) rules
Env-WS, Chapter 300.

NOW THEREFORE, in consideration of the mutual covenants contained herein and other good and valuable
consideration, the parties hereto agree as follows:

1. Ig~gj. ‘The term of this Agreement shall be for a period of twelve (12) months commencing on the date
first written above. Following the initial term, the Agreement shall be automatically renewed unless one of the parties
notifies the other party in writing a least ninety (00) days prior to the date it intends to terminate the Agreement. Notice
shall be provided in the manner set forth in Paragraph 11 herein.

2. Service Charge. During the term of this Agreement, the System Owner shall pay to the Service
Company a monthly charge pursuant to the attached Service Charges, Schedule 1 payable within thirty (30) days of the
System Owner’s receipt of the Service Company’s monthly statement,

3. Duties of the Service Company.
a. Management and Oceration, The Service Company shalt be the designated Certified

Operator of the System and shalt monitor the quality of the water supply in the System in accordance with the attached
Wa er Quality Testing Schr”dule Scheck.le 2 Sampling reourrements may be subject to change by NI-IDES The
Service Company will mcdily the sampling program as necessary and adjust the Service Charge accordingly,
M~rrragnm~ -at and operation shall nc’uc’o sample ga ncr, g analysis record keeping and reporting The Service
Company shalt also pro’iide physical inspection of the wetlhead and of visible operating equipment such as pumps,
motors, electrical equipment, piping, valves, metering equipment and treatment equipment.

b. Reports. The Service Company shall provide the System Owner with a report, on a
quarterly basis, which sets forth certain operating data. The report shall include results of water quality testing, a record
of total monthly pumpage, if available, and an identification of any changes observed in general operating characteristics
of the System.

c. Advisory Service. The Service Company will recommend measures for remediation of
water quality problems and recommend any minor or major repairs determined advisable by the Service Company.
Implementation of remedial measures or repairs will be the responsibility of the System Owner.

d. Emergency Service, Repair Work. The normal monthly charge includes work performed pursuant to
sections a.,b. and c. above. Visits to the System are normally scheduled during regular business hours (S AM to 4PM,
Monday through Friday). Emergency service calls or other non-routine work may be performed at the Owner’s request
subject to the rates and charges as specified in Schedule 3.

4. ~~g~gsent,rrtigns and Warranties, The System Owner represents and warrants (a> that it has the
requisite power and authority to enter into this Agreement and to take all action contemplated by this Agreement (b) that
it has complied and wilt continue to comply with all federal, state and local laws, regulations and ordinances applicable to
its operation and/or ownership of the System,

5. LimitatiarofL~g~iljty, The Service Company’s duties hereunder are limited solely to the monitoring and
reporting duties as sat forth in Paragraph 3 herein. The Company assumes no respansrhility for the condition, operation,
maintenance, repair or service of the System, or for the quality or quantity of water produced and distributed by the
System. Any and all such duties and responsibilities are solely those of the System Owner.

6. Indemnification, Th~ System Owner shall defend, indemnify and save the Service Company harmless
from any and all liability, loss, damage, expenses, causes of action, suits, claims orjuctgments arising from loss of life,
injury to person or property arising out of the quality or quantity or water or otherwise, which may be imposed upon,
incurred by or asserted against the System Owner, or its officers, employees, directors or agents resulting front (i) the
use or operation of the System, except for any such liability arising as a direct result of the Service Company’s willful
misconduct or gross negligence, (ii)
the System Owner’s failure to perform its obligations hereunder and its
obligations to operate the System in accordance with applicable federal, state, and local laws, regulations and
ordinances, or (iii) the interruption or cessation of water service due to any cause whatsoever, The System Owner sfaall,
at its own cost and expense, defend any and all suits which may be brought against the Service Company, either alone or
in conjunction With others, upon any such liability or claims arid shall satisfy, pay and discharge any arrd all judgntrtnts
and tines that may be recovered against the Service Company. The Service Company shall have the right to participate
in the defense of any suit brought against it, either alone or in conjunction with others, and the System Owrrer
shall at its expense provide the Service Company with copies of arty and all pleadings and other documents related to
any such suit or proceeding.
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7. ç~3nrtArtorne’s’F~~, The System Owner agrees to pay reasonable costs and attorneys’ tees
incurred by the Scribe Company in cOnnection with the collection of monies due by the System Owner as a result othe
System Owner’s breach of this Agreement.

8. Default. In the event either party shall default in its obligations hereunder, the other party may dectre
a breach of contract and may enforce its rights in any proceeding at law or in equity, including, Without limitation,
reimbursement of all of its out~of•pccket expenses incurred in connection herewith.

9, ution G~verninrj~vis etc. This Agreement may be executed in any number of counterpart
originals, each of which shell be ar ofiginal for all purposes and all of which shalt constitute one and the same
instrument. This Agreement is to be gcvernecf by and construed under the laws of the State of
New Hampshire and this Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns and may be canceled, modified or amended
only by a written instrument executed by the parties hereto.

10. Entire A~reernent. The terms of this Agreement constitute the entire agreement between the parties
and no statements, oral or written, made by anyone have been relied upon by any party or shall bind any party unless
expressly incorporated herein,

11, Notices, All notices required or permitted hereunder shall be deemed to have been given it delivered in
hand or if mailed in any U. S. Post Office by certified or registered mail, postage prepaid, addressed to the Service
Company or System Owner, respectively at the addresses first written above or such other addresses as the parties say
designate in writing from time to time.

IN WITNESS WHEREOF, the parties have executed this Agreement on the date first written above.

PENNICHUCK WATER SERVICE COMPANY
By Its Vice President

II “~L~3
SYSTEM OWNER

~ ~. .~.

1~LLJ,JC-

/YIR. RO~rE~rZT /~(<9tJJS

~ c~i ~7r~ ~ e7!o ~J co~ T~)~.

r~. i~oy

o~ ~-r~ 0303 ~)

(4ô~) 99g~’~ (P~tJr~

(to;) (ir~
Page 2
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Sch&JIe 1

SERVICE CHARGES

(Name of System)

A one~tir~ service initiatk~\fee of $150 is requi~d with all new service contra~. This fee include~he initial costs for

preparing ~ filing the nec~ary paperwork with”~HDES and for securing the ~stem records and i~rmaljon.

Note: The Service Charges may be modified by agreement between the Owner and the Service Company to accomrrro~ate

changes required by State regulation.

Section 3a of the SERVICE AGREEMENT which refers to water quality tests will consist of the following tests. This
testing schedule is based upon the State’s requirements as of the date of this Agreement. The schedule and related fees
may be subject to change.

Contract period Sample Ivo~

Mc~r Qu~erly
Inorganic Chemicals (lOC) (1)Annually

Nitrates (1)Annually

(1)Annually

(1)Annually

(1 )Annually

(1 )Annually

Section 2 of this Service Agreement refers to “Service Charges” which are as follows:

Contract Period Annual Sep,ice Charge

f~ ~

.Jl.

-‘
csç~

~

Monthly Service Charge

P~ ~‘~1

Schedule 2

WATER QUALITY MONITORING SCHEDULE

W_~LSs~ ~j~’)O~*~ ~
(Name of System, Town, State)

~enc

Nitrites

Radiologicals (RAD)

Synthetic Organic Compounds (SOC)

Volatile Organic Compounds (VOC>

Page 3
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Scheetle3

PENNICHUCK WATER SERVICE CORPORA11ON

PROCEDURE AND PRICE SCHEDULE FOR NON-ROUTINE OPERATIONS
AND EMERGENCY RESPONSE SER VICES

Pennichuck Water Service Corporation, or its authorized sub-contractor, will provide non-routine(emergenp)
response upon the written authorization of the Owner. The Owner will be furnished with a toll-free emergency respcrse
number to reach an ‘on-call Pennichuck operator. The operator will take the call, inquire about the nature of the
emergency and dispatch an “on-duty” employee, if necessary. The Owner Wilt be charged a minimum three-hour callout
for each such emergency response by an “on-duty” employee in accordance with the labor and equipment rates listed
below. The Owner, or his authorized designee, will meet the on-duty employee at the site to ascertain the nature of the
emergency,

Once the on-duty employee and the Owner determine the nature of the emergency, emergency personnel tram
approved sub-contractors will be called in to the site, subject to the Owners written authorization,

Subject to availability, certain emergency response work may be performed by Pennichuck personnel. For all
work performed by Pennichuck crews in the non-routine category, the Owner will be charged in accordance with the labor
and equipment rates listed below. Copies of all work orders, time sheets, materials records, etc. will be submitted to the
Owner. Labor and Equipment Rates (2003):

Rate per hour
Regular
hours CT 1 CT 2

Foreman $47.65 71.50 95.30
Operator 44.50 66.70 89.00
Laborer 37.00 55.60 74.10
Backhoe 42.25
Durnptruck 37.00
Compressor 32.00
Service truck 16.90

Regular hours are normal working hours, Monday- Friday, non-holiday periods, 7:30 AM - 3:30 PM.
CT 1 is the rate for time and one half paid for Salurday, Sunday and holiday periods, 7:30 AM - 11:30 PM. CT 1 is also
applicable to hours worked Monday - Friday, 3:30 PM - 11:30 PM.
CT 2 is the rate applicable for hours worked any day from 11:30 PM to 7:30 AM the following day.

Materials and supplies used wit be incuded in the charges for work performed. A 35% charge for overhead and profit
will be added to each invoice,

Work performed by subcontractors will be charged to the Owner in accordance with terms approved by the Owner.
All subcontractor work administered by Pennichuck wilt be subject to the 35% charge enumerated above.

Alt prices to be escalated annually based on Bureau of Labor Statistics CPI, Northeast urban area.

F:\PWSCo\SERVICE AGR EEMENTS\agmt,auto renew - small print.doc

Page 4
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Schecule 4

PENNICHUCK WATER SERVICE COMPANY

OPTIONAL SERVICES

Pennichuck Waler Service Company, or its authorized sub-contractor, will provide the optional services listed below upon

the written authorization of the owner. The owner will be charged for each optional item selected from the list exclusive of the

monthly ~Service Agreemenf fee.

Consumer Confidence Report (CCR): Alt Community Water Systems must prepare and deliver to all customers by July 1e

of every year a CCR that describes their water sources, levels of regulated and certain unregulated contaminants detected in

their treated water health effects information, compliance violations and other risk information. This requirement does not

apply to Non-Transient/Non Community Water Systems.

(Required by State Statute)

YES NQ~_

Lead and Copper Rule: All Community Water Systems and Non Transient/Non Community Water Systems must comply

with the Lead and Copper Rule as outlined by the Federal Environmental Protection Agency and State Regulations. Based on

the population of the system, a certain number of first-draw samples must be taken lrom individual taps within the home or

business alter the water has bean allowed to stand for 6 to 8 hours. The owner of the system will be responsible for collecting

these samples.

(Required by State Statute)

YES~L NO__

Phase ltN Waivers: In order to avoid yearly sampling of Volatile Organic Contaminants (VOC) and Synthetic Organic

Contaminants (SOC) it is possible to obtain a waiver from the State of NHDES. If the waiver is granted, these contaminants

need only be tested once every three to six years.

(Optional)

YES NO

Distribution System Flushing: On an annual basis, the distribution system piping of the Community Water System will be

flushed to remove settled solids from the pipes interior. The flushing will take place at btow~otfs, hydrants or flushing ports it

available in the distribution system. Distribution system flushing does not include the flushing of pipes located inside

structures. The annual flushing activity wilt take place during the Spring or Autumn season of the year.

(State Suggested> /
YES. NOjL

Page 5
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-10 1

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-6 Witness: Janee Shaw/Bob Marquis

Staff 1-6

REQUEST: With respect to the water system: a) Please indicate if the Association has assumed
ownership and control of the water system at this time; b) If the Association has not yet taken
over ownership and control of the water system, please indicate when this will take place; c)
Please indicate who or what entity is currently the qualified system operator for the water
system; d) If the Association has not yet taken over ownership and control of the water system,
please indicate what the Association’s plans are for retaining a qualified system operator.

RESPONSE:

A) The builder has ownership and control of the water system at this time. The Association
collects the dues, pays all bills with builder’s approval, and works directly with
Pennichuck Water which operates the system. The Association also hires contractors,
when needed, to repair or maintain the system.

B) When the builder has developed and sold the remaining lots, ownership of the water
system will pass to the Association.

C) Penn ichuck Water is the current system operator.
D) The Association members have not discussed whether they will continue to use

Pennichuck Water as the system operator. However, it is expected that a qualified system
operator will be hired to operate the system.

13



WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-7 Witness: Janee Shaw/Bob Marquis

Staff 1-7

REQUEST: With respect to individual water service lines from the distribution main in the
roadway to the home: a) Please indicate if there are shut-off valves at or near the property line
for each home served; b) If there are shut-off valves, please indicate if there is clarity among all
water customers as to the ownership of the service line from the shut-off valve to the home; c)
Please indicate generally the Association’s understanding as to responsibility for repair or
maintenance of service lines beginning at the distribution main in the roadway and up to the
entrance point of the home.

RESPONSE:

a) Shut off valves are located near the property line for each member home served. It is
unknown if a shut off valve is located near the non-members property.

b) The Association members are aware of the shut-off valves but no discussion has occurred
regarding the ownership of the service line from the shut-off valve to the home. It is the
Association Board’s understanding that the customer owns the service line from the shut
off value to the home.

c) It is the Association Board’s understanding that repairs or maintenance of service lines
beginning at the distribution main in the roadway up to the entrance point of the home is
the responsibility of the Association.

14



WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-8 Witness: Janee Shaw

Staff 1-8

REQUEST: Please indicate if water service is provided on a metered or unmetered basis.

RESPONSE: Water service is provided on an unmetered basis.
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-9 Witness: Janee Shaw

Staff 1-9

REQUEST: With respect to non-payment of water bills: a) Please indicate what options exist for
the Association in the event of non-payment by a member customer; b) Please indicate what
options exist for the Association in the event of non-payment by the non-member customer.

RESPONSE:

a) Although the by-laws include a procedure for disconnection of water service for failure to
make payment, our attorney has advised us that NH law does not allow for the
Association to disconnect service for non-payment because the Association is not a
condominium association. Therefore, at this time we have no recourse for non-payment
by a member or non-member customer.

b) See response to (a).
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-10 Witness: Janee Shaw

Staff 1-10

REQUEST: With respect to a tariff or similar document containing rules and regulations
regarding such things as terms and conditions of service, payment of bills, water use restrictions,
etc.: a) please indicate if the Association has such a document; and b) If so, please provide a
copy.

RESPONSE: The regulations regarding the terms of condition of water usage are provided in
the Association by-laws and covenants. A copy of each is attached.
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Staff 1-10

WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION BYLAWS
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ARTICLE I

NAME

This organization shall be known as WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION (“ASSOCIATION” for
short), a non-profit organization organized and existing under the laws of the State of New Hampshire. The principle address shall be P.O. Box
30, Candia, NH 03034.

ARTICLE 2

OBJECTIVES

The objectives of this Association slsall be:

Section I: To ituplement through joist efforts of all owners of single-family dwellings located within Westgate Estate Subdivision,
Rockinghatn County, New Hampslsire, an exetnplary community wltich will combine change whIt tradition atsd beauty with functiosal
advancement, while preserving the natural serenity of the coutttryside in which it is situated.

Section 2: To achieves high quality of life for those residing its Westgate Estate Subdivision tlsrough joint effort.

Section 3: To foster and maintain, through joitit effort, the beautification of individual property; the safety atsd security oftlte homeowners,
children, atsd property; effective traffic safety measures to protect pedestrians, vehicle users of public roadways and persottal property adjacent
to suds roadways; maintain, preserve, attd itliprove common facilities, most notably the common water system.

ARTICLE 3

MEMBERSHIP

Section I: Every person or entity holding any title interest in a lot in Westgate Estates Subdivision shall be a metsiber of the Association
(Isereinafler referred to as “Member”.) The owner tismed in tlse deed to the lot shall be the individual (or entity) with tlte authority to exercise
the voting rights for that lot. The lot owner(s) may designate a representative to exercise Iser/her/its right to vote on any Association business by
written notice to the Association.

Section 2: All members oftlte Association are sttbject to asnual and special dues as approved by tlse Association members.

Section 3: All members of the Associatiots sItall abide by the Restrictive Covenants as recorded October 31, 2003, Registry of Deeds,
Rockinghans County, New Hampshire, and shall abide by any subsequent amendinetits to tlsese Restrictive Covenants. The Restrictive
Covenants are incorporated by reference to these By-laws. In the event of conflict betweets these By-laws and the Restrictive Covenants, the
mom restrictive provision shall govern.
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Section 4: Only those members with no outstanding fees and dues as defined in Article 8 and no outstanding fines as defined in Articles 9 and
10 are eligible to vote. Only a single vote per individual dwelling is allowed.

ARTICLE 4

ELECTION OF OFFICERS OF THE ASSOCIATION

Section I: The officers shall be a President, a Vice President, a Secretary,
and a Treasurer. These officers shall constitute the Board of Directors.

Section 2: The officers shall be elected at the February meeting of the Association by a majority of the voting metnbers present.

Section 3: A request for nominations for officers shall be sent to the members by January 15 and shall state that nominations will be accepted
through January 25. lly February 1, a slate of nominees shall be sent to tlte metiabers for voting at tlte February meeting.

Section 4: The term of office shall be one year commencing March 1st.

SectionS: Vacancies of any office slsall be filled by appointment by the remaining Board members, and the appointee will hold office for the
remainder of the unexpired term.

Section 6: Only one member ofa household may serve as an officer for any given term.

ARTICLES

DUTIES OF OFFICERS OF THE ASSOCIATION

Section I: TIte President shall preside at all meetings of the Board of Directors, shall see that orders and resolutions oftlte Board of Directors
are carried out attd may sign all notes, cltecks, leases, mortgages, deeds, and all other written instruments.

Section 2: The Vice President shall perform all the dstties of the President
in Isis abseitce.

Section 3: The Secretary shall record the votes and keep the minutes of all proceedings in a book to be kept for the purpose. He shall keep the
records of the Association. He slsall record in a book kept for that purpose the names of all Members of the Association together with their
addresses as registered by such Members.

Section 4: The Treasurer sIsall receive and deposit in appropriate corporate bank accoutsts all nsolties of the Association atad shall disbutse such
funds to pay regular bills for the Association, or to pay for improvements as approved by the members. The Treasurer may sigts all checks and
notes which may also be signed by the President or the Vice Presidetst. The Treasurer shall keep proper books of account of all financial
transactions of the corporation. He shall prepare an income and expense statement to be presented to the niemberslsip at all business meetings.

SectionS: Except in the case ofan etnergency repair, the Board of Directors shall incur no expenses, other than regular bills and accrued
liabilities, without sit affirmative vote of the Association.

ARTICLE 6

MEETINGS

Section I: Regular meeting: TIme regular meetittgs of the Association shall be for tlse purpose of receiving reports frotu the officers; for
establishing programs and budgets in furtherance of the objectives of the Association; and for any other business that may arise. The regular
business meetings of the Association will be held on time third Tltursday in February, June, and October of each year, unless that day should be
a holiday; in suelt case, the meeting shall be held the following Thursday. Notice shall be given to the members at least one week in advance of
tlte meetings. A simple majority of voting tnembers present shall be considered sufficient to transact business at the regular tmteeting.

Section 2: Special meeting: Special tneetings of the Association shall be called by tlte Board upon written request of one-fourth or more of the
voting members of the Association. No less titan two weeks notice ofa special meeting shall be given, and only that btmsiness specified in the
call may be traitsacted. Twetsty per cent of the voting members shall constitute a quorum at airy special meeting of the Associatiots titus called.
The Board shall have the power to call special meetings oftlte Association whetsever it deems necessary.

Section 3: A member may submit a vote by proxy at either a regular or special meeting.

Section 4: Board of Directors: The President shall call a special nseeting of tIme Board of Directors whenever tite need arisen. All bmtsiness to be
considered at a special Board meeting shall be stated in time call. Regular meeting of the Board of Directors shall be held as needed. Wltenever
possible, at least seven days notice of time and place of all Board meetings nlsall be given. Time majority of the Board of Directors shall
constitute a quorum at any meeting of time Board of Directors.

ARTICLE 7

FEES AND DUES

Section I: All dues are for the purpose of tnain’taitming tIme continued availability and use of the commnotm facilities in the Westgate Estates
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Subdivision, including the water system, common land, landscaping, etc. Currently the water system accounts for well over 90% of the dues
paid by members.

Section 2: The fiscal year of the Association shall be January I to December 31. The annual budget shall cover the fiscal year and shall be
prepared on the basis of dues payable for the coming fiscal year.

Section 3: The annual Association dues shall be $600.00 per single-family dwelling, payable to the Association, $300 due by January31 ‘tand
the remainder to be paid in full by May I~. In addition to levying annual dues, the Association may levy special dues aa the occasion merits
witlt tlte approval of voting members present. Annual dues shall be decided upon at an October business meeting of the Association by a
majority of voting members present.

Section 4: All fines/fees of any kind, other than annual Association dues, are due within 30 days of assessment. If not paid within 30 days, they
will be subject to a 12V0 APR interest charge.

Section 5: Ifamember has not paid the annsal Association dues or any outstanding fines/fees by January 31, the following procedure shall
apply.
a) Os Fcbruaiy 15, a certified letter will be mailed to members that have not paid dues for the year. The letter will state tlte amount that must be
paid to avoid disconnection and state that ifpayment is not received by March 15, the water will be shut off to the home.

b) If payment is not received or a payment plan has not been approved bS’ the Board of Directors pursuant to Article 7, Section 5 (c) by March
15, a certified letter ahall be sent notifying the member of the date whets the water will be shut off. Such notice shall be mailed at least 7 days
prior to shutting off the water and shall inclsde the date of disconnection. Any reconnection charge shall be paid by the member prior to
reconnection.

c) In the case ofa hardship only, the member may make a written request to the Board of Trustees by March 15 for a monthly payment plan of
not less than $100 per month. All members that have not paid in full before March 15 will also be assessed a $100 late fee. All payment plans
must require that payment of the outstanding dues and late fee be paid in full by September 1. The payment plan will only be offered once
duritig any fiscal year.

d) If the member establishes a payment plan and then is 30 days late with any payment, the water will be shut off to the home. A certified letter
shall be sent notifying the member of the date whets the water will be shut off. Such notice shall be mailed at least 7 days prior to shutting off
the water and shall include the date ofdisconnection. Any econisectioti charge shall be paid by the member prior to reconnection.

e) If water has been shutoff, the water will only be turned on ifany outstanding dues, late fees and reconnection charges are paid in full.

~ Payment of any outstanding dues, late fees and reconnection charges must be paid by cash, certified check or money order. Personal checks
will not be accepted.

Section 6: An exception to Article 7, Section Swill be made if the total outstanding balance is lest thati $100.

ARTICLE 8

WATER USE RESTRICTIONS

Section I: Odd/Even Day Landscape Watering: Water users with odd numbered addresses may water their landscape only odd numbered days.
Landscape watering by water users with even numbered addresses in restricted to even numbered days. First time violators of the odd/even
program will receive a written warning oftson-compliance. An exception will be made for those establishing new lawns or re-establishing
lawns.

Section 2: The filling of empty swituming pools with water from the pump house is prohibited. Any member with a poo1 will be required to
show evidence of the purchase of waler from sit outside source. If evidence cannot be shown, owners of in ground pools will be charged a fine
of$ 1,000 and above ground pools will be charge a fine of $500.

Section 3: Ifa metsiber uses water from the pump house to fill an empty swimming pool, water service will be disconnected arid will only be
reconnected upon payntent of the fine and reconnect charge. A certified letter shall be sent notifying the member of the date wlsen the waler
will be shut off. Such notice shall be mailed at least 7 days prior to shutting off the water and shall state the amount that must be paid to prevent
disconnection. Water will not be reconnected until the fine and any reconnect charge is paid.

Section 4: No member shall use water from the pump house to fill spool when the water level is IS inches or more below the skimmer. In such
case, if water from the pump house is used to fill the pool to a higher level, a fine of $100 shall be assessed unless evidence is shown that water
has been purchased from an outside source. Prior to imposing the fine, two association members must verify that tlte water level had fallen to
IS inches or inure below the skimmer.

SectionS: Payment of the fine and any reconnection charges must be paid by cash, certified check or money order. I’ersonal checks will not be
accepted.

Section 6: The Board of Trustees may impose water restrictiotis on an emergency basis, until a meeting of the Association can be held.

ARTICLE 9

RUBBISH DISPOSAL
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Section I: No lot shall be used or maintained as a dumping ground for rubbish, trash, old automobiles, or similar materials offensive or
degrading in appearance including but not limited to snowmobiles, lawnmowers, and ATVs.

Section 2: Any lot so neglected or abused by the owner(s) shall be given a warning and 10 days to clean it sp. Failure to remove the
offensive/degrading materials within the 10 days will result in a fine of$ 10/day.

Section 3: Containers for rubbish removal may be placed at tlte end of the driveway up to 24 hours prior to pick up and must be removed within
48 hours of pick up. Three offennen to this rule shall result in a fine of$l0.

ARTICLE 10

AMENDMENTS

Section I: These By-Laws may be amended, at a regular or special meeting of the Association, by a vote ofa majority ofa quorum of all the
voting members present. Notice of change shall be made available to the members one week in advance of the meeting.

Section 2: Unless otherwise provided prior to its adoption or in the motion to adopt, an amendment shall become effective upon adjournment of
the meeting at which it is adopted.

Section 3: Exemption Process

An association member may request a variance to specific rules and restrictions net forth in the asnociatioh covenants and by-laws. A variance
request is submitted and processed an follows:

• The association member submits their request to the executive board in writing. The request must, at a minimum, include the
following information: The specific bylaw or covenant for which the variance is requested; the reason for the variance request.

• During the next scheduled executive board meeting, the member shall present their request for variance to the executive board.
The executive board may request additional information, including but not limited to, proposed construction plans, alternate
arrangements considered, and slay solicit input information from other members potentially impacted by the proposed variance.
The board may request, an necessary, a site walk of the member’s lot to gain additional perspective on the proposed
variance. Following review of all requested information, the executive board may either reject the request for variance, or
recommend presentation of the request to the full association membership.

• Prenenlation of the request for variance to the association membership shall occur at the next regularly scheduled association
meeting, or if deemed necessary by the executive board, at a special meeting. All association members shall receive notice of the
request for variance no later than one week in advance of the meeting, and shall be permitted one vote per lot, either in person or by
proxy, in support of or in objection to the proposed variance.

• A 2/3 majority vote shall be required to approve the exemption.

• If approved, a formal written notice ofapproval shall be provided the member from the executive board.

ARTICLE II

BOOKS AND PAPERS

Section I: The books, records, and papers of the Association shall at all times, during reasonable buninesn bourn, be subject to the inspection of
any members.
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Staff 1-10

NOW COMES Rockwood Constructio4 LLC (hereafter referred to as “Developer” and
at all times inc~luc1ing any entity or individual to~ whom Developer may assign its rights as
Developer) ~r~vner of all of the lots in a subdivi~ion located in Raymond, NH known as Westgate
Estates, as shown on a plan entitled: A Propose~I Layout Plan of Westgate Estates prepared for
Robert Marquis situated in the Town of Raymohd, NH, dated 4/09/02 prepared by Blaisdell
Survey, LLd~ Roscoe T. Blaisdell, LLS 22 Scri1~ner Road, Raymond, N.H. 03077 and recorded in
the Rocking1~am County Registry of Deeds as Juan D-30692 and hereby submits all of the lots in
the subdivision to the following restrictive covenants, which shall run with the land, in
perpetuity.

1. APPLICABILITY.

a. Each an every owner of the lots
deed to any lät, agrees for itself, himself or hers
adniinistrator~s, successors or assigns, to becom~
Restrictive Covenants and to become a member
Association a~s provided below.

b. Every purchaser of an unimpro~ed lot, as a condition of taking title to the lot,
shall sign a “compliance Agreement” prepared by Developer in the form attached to those
Restrictive C~venants. Said Compliance Agre~ment will include any modifications which may
be made by D~veloper subsequent to the recording of these Restrictive Covenants. This
provision shall apply to all purchasers of unim~roved lots whether the lot was sold to such
purchaser by Developer or any transferee of said company.

2. USE QF LOTS.

a. The lots in the subdivision shall be used only for single family residential
purposes. Corhniercial or business use of any ?ature or kind shall not be permitted unless such
use conforms with the Town of Raymond zoning ordinance as a home occupation.

RESTRICTlvi
WESTGK[

RAYMOND, NI

COVENANTS
B ESTATES
~W HAMPSHIRE

nade subject to these covenants, by accepting a
elf, its, his or her transferees, heirs, executors,
subject to and abide by the provisions of these
of the Westgage Estates Homeowner’s
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b. When the construction of the b~ildings on the premises is begun, work shall
continue without significant interruption and shall be completed not more ten (10) months from
commence~nt date and prior to issuance of a~ occupancy perniit. App licati.on: extension of the
ten (10) mqnthperiod may. be made to Developer, its successors or assigns. Such extension will
not be unre~sonab1y withheld, provided that the lot owner provides a specific time frame in
which comjil~tion of construction is expected t~ occur. If the work is not completed within the
ten (10) mopth period and prior to an occupano~’ permit being issued, the owner of the dwelling
or structure~sha1l be subject to penalty assessm~nts as provided in these covenants until
completion of the work

4. OUTI3:UILDINGS, ADDITIONAL ST1~UCTURE, ETC.

a. Garages. Each single family dw
dwelling unit or under the dwelling unit for n
the time of qonstructjon of the dwelling. Devel
of the garage when reviewing plans submitted.

b. Fuel Storage, No fuel tanks or similar storage receptacles may be exposed to
view and may be installed only within a screened area as approved by Developer or the Westgate
Estates Honi~owner’s Association or buried under ground.

c. Bach residence shall have a pave~I driveway.

5. SIZE~OF DWELLTh~GS,

Each single family dwelling unit
1,800 square f~et not including attic, basement,
less than 2,000 square feet total, the first floor n~
space. A single story house shall also have a mi
basement, ga±age, porches or breezeways.

6. DESIGN AND PLAN APPROVALS.

a. All buildings and structures shall
traditional styles. Approval of the plans and spe
shall be by Developer, in its sole and absolute di

shall have a gross living area of not less than
~arage, porches or breezeways. If the dwelling is
inimum area shall be 950 square feet of finished
iimum of 1800 square feet not including attic,

be architecturally designed in keeping with
ciflcatjons of all residences and other structures
scretion, for as long as Designer is the owner of

b. Further subdivision of the lots i
permission of Westgate Estates Homeowner’s

3. CONSTRUCTION TIME.

a. Construction of a dwelling shal
after the cdnveyance of a lot by Developer to
particular lot. Developer reserves the right to’

s expressly prohibited without the express written
Association and the Raymond Planning Board.

[commence no later than twenty four (24) months
ny purchaser, unless extended in writing for a
vaive this provision.

elliug shall have a private garage attached to the
)t less than two cars. The garage must be built at
)per shall retain the right to determine placement
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any lot in the subdivision notwithstanding Dec~{eloper’s relinquishing any other authority under
these Covenants to the Homeowner’s Association. At such time as Developer conveys its last
lot, the responsibility and/or authority for any kchitectural approvals in accordance with these
restrictive covenants shall become the responsibility of the Westgate Estate Homeowner’s
Association. Developer reserves the right to 9m over responsibility for architectural approvals
to the Association at any time prior to its conveyance of the last lot it owns.

b. No construction of any kind shall be commenced on any lot nor shall any exterior
addition or change or alteration be made to any~ structure nor shall utility lines be erected or
installed unti.I plans for the foregoing have been approved in writing by Developer. A copy of
any approved plans shall be provided to Deveh~per for its records.

c. Developer shall have no liability to any lot owner or any other individual except
for had faith exc~rcise of its rights to make decisions regarding approval ofplans as specified in
these covenants. Upon relinquisliment ofrespc~nsibiljty for approvals to the Westgate Estates
Homeowner’s Association, Developer shall ha~e no liability of any kind for any actions taken by
the Association. By acceptance of a deed to a let, the lot owner(s) agree to indemnify and hold
Developer harmless with respect to any expenses incurred or moneys paid as a result of any
claim, lawsuit or damages resulting from the ap~roval process. The Homeowner’s Association
likewise agrees to indemnify and hold Deve1op~r harmless from any claims by individual owners
for actions by Developer relating to the approv~l process.

7. PLANS REQUIRED

Prior to commencement of Construction each lot, the lot owner shall submit for
approval, some or all of the following as Devekiper shall require:

a. A site plan showing the location ~n the lot of the dwelling, the garage, the
driveway, landscaping and any proposed tree cutting.

b. Floor plan for the dwelling showing a minimum of 1,800 square feet of living
space;

c. Elevation plans showing all facad~s of all buildings on the lot;

d. Exterior color scheme for the dw~lling and appurtenant structures;

e. There shall be a minimum of an 8 inch roof pitch except where shed owners
doimers are used.

f. All windows visible from the stre~t shall have true divided lights or removable
grids.

g. Developer, in it sole and absolute discretion, reserves the right to approve
alternate architec~u~a1 features in kee~ring with th~ character and quality of the subdivision.

3
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8. FENCES.

a. Fences may be placed no closer
exceeding six (6) feet in height shall be permiti
court layout or swimming pool enclosure. Ho~c
galvanized cJ~ain link fence be approved. No f~
of any house and the street unless approved by
finished side facing away from the dwelling.

Not withstanding the above, Developer,
Association upon transfer of Developer’s rights
and fencing along the entrance of the subdjvisj

entrance to enhance the aesthetics of the road.

b. A lot owner wishing to install at
and a sample of materials to be used to Develop
installed without obtaining Developer’s approv~

9. SIGNS.

No commercial or advertising signs of a
maintained on any lot or improvement except fc
advertising a lot or house for sale unless Deveic
Developer’s sole discretion.

10. NO VEHICLE STORAGE.

then three (3) feet from any lot line, No fence
ed on any lot, except as part of an approved tennis
‘ever, under no circumstances shall silver or
~nce shall be constructed between the front plane
Developer. All fences shall be constructed with

or the Westgate Estates Homeowner’s
to the Association, may place ornamental posts
n and portions of the roadway in proximity to the

y fence shall submit a drawing of such fencing
er prior to installation, No such fence shall be
ti.

~y kind shall be erected, placed, permitted or
r a single sign no larger than four square feet
per approves other types or sizesof signs in

Any vehicles, pleasure or commercial bciats, motor homes, campers, trailers, which are
stored on the premises shall be kept out of sight of the roadway, or stored in some other manner
which has received written approval by Developer or the Westgate Estates Homeowner’s
Association. Unregistered or uninspecteci automobiles or automobiles being repaired, refinished
or restored for a period of more than seven (7) dhys shall be stored in a garage or other enclosed
structure.

1 1. ANIMALS,

No farm animal or fowl shall be maintained on any lot. A reasonable number of
household pets shall be allowed, but shall not be~bred or maintained for purposes of resale.

No pets shall create unreasonable noise o~ create a nuisance or annoyance to neighbors.

12. BUILDING AND SITE MATh~TENANdE

a. During construction, materials sh~ll be neatly stacked or placed within the
immediate area of the incomplete structure. Stoc~cpiling of materials, and parking of
construction vehicles and equipment when not in use, shall be no closer than 20 feet from the

4
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roadway, Construction workers’ vehicles shall be parked off of the public road whenever
possible. Construction debris shall be kept in i~ dumpster and Developer or the Westgate Estates
Homeowner’s Association shall have the right ~o impose additional reasonable controls on
construction. The owner on whose lot construétion is taking place, along with the builder, shall
be responsible for compliance with the provisi4ns of this paragraph.

b. Owners of vacant lots, lots with~houses under construction, and lots with finished
homes shall at all times keep and maintain theif property in an orderly manner, not permit lawns
to become overgrown, and prevent any accum~lation of rubbish or debris on the premises. Front
yards shall be free of unattended lawn chairs, s~ving sets, swimming pools and the like.

13. TREE REMOVAL

a. No healthy living trees with a di~ameter in excess of six (6) inches shall be cut at
any time within fifteen (15) feet of any property line including the lot frontage on the roadway,
without the express approval of Developer.

b. Within fourteen (14) days of cutting, any felled trees shall be cut up and the logs
stacked neatly. Any stumps or slash shall be removed from the lot or buried no closer than
twenty feet from any lot line.

c. Each owner shall:

(1) loam and seed all disturb~d areas after construction,

14. ADDITIONAL RESTRICTIONS.

The following are prohibited:

a. Clotheslines

b. Above ground swimming~poo1s between the road and rear plane of the
house.
c. Antennas or satellite dish~s with diameters larger than 24 inches.

d. Additions, sheds or outbuildings or appurtenances unless prior approval
has beeii obtained.

e, Pesticides may be used onily in lhnited quantities and only by professional
application. In areas where it is r~asonably apparent that runoff drains into
wetlands or where wetlands are w~thin 50 feet of the property line as shown on
the subdivision plan a lot owner shall take reasonable precautions to avoid
application of pesticides or fertili~er which would have an adverse impact on the
wetlands.

5
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f. There shall be no fihlin~ of wetlands on individual lots or in conservation
easement areas.

15. CONSERVATION LAND

a. The conservation land s own on the subdivision plan as recorded in the
Rockingham County Registry of Deeds at D-30692 shall be maintained by the Developer
until the Developer has conveyed such conservation land to the Westgate Estates
Homeowner’s Association and after su?h time, the conservation land shall be owned and
maintained by the Westgate Estates Ho~neowner’s Association. At all times,
conservation land shall be used only fo~ passive (self-dfrected) recreation which shall not
include any usage on or involving any ~ff-road motorized vehiàles including but not
limited to snowmobiles, ATV’s, motor ~ikes or motor cycles. Furthermore the
conservation land shall not be developed in any way, including but not limited to erecting
any structures, (with the exception of ~ection c (2) below) without the express approval
of the Planning Board of the Town of J~aymond, New Hampshire (“the Town”).

b. These Restrictive Covenants shall be read in conjunction with any
limitations or restrictions as shown on s~id plan and any deeds containing conservation
restrictions, to be recorded in the Rockingham County Registry of Deeds. In the event
the provisions of any of these covenants~ and the restrictions are in conflict with any
provisions in any such deed(s), the provision which is more restrictive shall govern.

c. The above conservation land shall be subject to the following restrictions:

(1) Conservation land~ shall be available only for passive recreational
use by Homeowner’s of lots in the subdiyision

(2) No structures of aijiy kind shall be constructed or placed within the
conservation easement areas with the exception of structures related to and necessary
for the development, maintenance and~repair of the fire road and/or the water
system as shown on the Plan D~3O692 and with the exception of any structures, lines
or piping necessary for the installation of Utilities for the development.

(3) There shall beno c~itting of live trees on conservation land;
Howevc~r, Developer and the Homeownei~’s Association (at such time as authority for
operation of the subdivision is turned over to the Association by Developer) reserves the
right to cut, clear and clean out any dead ~r diseased trees of whatever Size from the
conserv~Ltion area including, but not limit~d to, the fire road area and water system areas,
but such right to cut, clear and clean out shall only be exercised after express written
permission is obtained from the Planning Board of the Town or designee. Developer and
said Association shall also have the right t~ mow or cut grass or hay; landscape and
maintain proper drainage in the easement ?rea, including but not limited to, the fire road
and watej: system areas, but such rights shall only be exercised after express written
permission obtained from the Planning Bo~ard of the Town of designee.

6
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(4) No stumps shall removed nor fill placed in the conservation
area.

(5) Developer or the Homeowner’s Association shall be responsible
for developing of a walking trail/path through the conservation area; but such
development shall only be conducted a~er express written approval of a specific plan is
obtained from the Planning Board and/or the Conservation Commission of the Town. At
such time as Developer turns over resp~nsibi1ity for all common land to the Association,
the Association shall assume the obliga~ion to maintain thetrail free of overgrowth and
undergrowth.

(6) a. The Chaii~person of the Raymond Conservation
Commission or the Commission’s designated members, together with the members of the
Town Planning Board, shall have rèaso~iab1e access to the conservation land to insure
compliance with the above restrictions.

b. In the event of a violation of any restrictions or conditions
on the conservation land, the Town shall have the authority to enforce the above
restrictions, including the authority to aAsume the responsibility to maintain the
conservation land and to assess the hom~owners and/or property owners covered by these
Restrictions for the cost of such maintenance.

16. HOMEOWNER’S ASSOCIATION.

a. Developer shall create th~ Westgate Estates Homeowner’s Association
(“Association”) which shall be a not for profit corporation created no later than
Decen~ber 2006, or prior to the sale~of the last lot owned by Developer in the

subdivision, or at such time as Developer deems appropriate, whichever occurs sooner.

b. The purpose for which the Association is created will be to assume
responsibility for common land and con~ervatjon land in the subdivision and for all
business affecting the Association inclu~ing but not limited to; maintaining landscaping
and lighting at entrances to the subdivision and along the roadway, the payment of taxes
and insurance on the common land and i~ any, on the conservation land, preparation of an
annual liudget and collection of Association dues from all lot owners.

c. The initial annual fee to b~ paid by the lot owners will be $150.00 to be
deposited in the Association’s at the time~ of the purchase of any lot. Said account will be
under the control of Developer until such time as the Subdivision responsibilities are
turned over to the Homeowner’s Associa ion, The annual budget, unless changed by the
Homeowner’s Association or written notIce by Developer to lot owners, shall run fonn
Jani~ary 1st to December 3 l~ of each yearl The initial deposit at closing shall be pro-rated
from the date of closing to the following December 31st,
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All purchasers of lots in the Westgate Estates Development shall be
members of the Association. The owner named in the deed to a lot shall be the individual
(or entity) with the authority to exercis~ the voting rights for that lot. The lot owner(s)
may designate a representative to exercise his/her/its right to vote on any Association
business by written notice to Develope~ or the Homeowner’s Association.

e. Association business m~y be carried out at a formal meeting called for that
purpose or by written notice to lot owners whose votes shall be submitted in writing as
specified in the notice.

f. Prior to turning over auqiority for control of the common elements in the
subdivision to the Homeowner’s Assoc~ation, Developer shall prepare a set of Bylaws to
be utilized by the Association until such time as those Bylaws may be altered or amended
by vol:e of the Association.

g. Developer shall have all~ authority and shall exercise all rights of the
Homeowner’s Association until such t4~ne as it no longer owns any lot in the subdivision
or at such earlier time as Developer rel~nquishes any such rights and obligations to the
Homeowner’s Association. Among the rights which Developer may exercise are the
right to assess and collect fees from lot~owners as provided in these covenants.

17, ASSOCIATION FEES AN]) ASSESSMENTS.

a. Developer shall have th~ right until relinquished to the Homeowner’s
Association to establish an annual budget for management and maintenance of all
common areas of the subdivision and tl~.e Homeowner’s Association shall thereafter have
such right. The fees or assessments sh~ll be used for the improvement, maintenance and
operation of right~of-way, drainage ways, lighting, signage, security operations and
facilities, insect control, vegetation con~rQl, drainage systems, open space maintenance
and other common property expenses, iincluding but not limited to, the payment of taxes
and insurance and repair, replacement ~nd additions thereto, and for the cost of labor,
equipment, materials, management and~ supervision and third party services such as legal
and accounting.

b. The owner of each lot within the property hereby agrees by acceptance of
the deed to a lot to all of the terms and ~onditions of these covenants and to pay the
Association;

(1) annual fee or charges; and

(2) special assessmehts for the purposes set forth above.

c. All fees and assessments, together with interest and costs of collection
shall be the personal obligation of the p~erson who was the owner of the lot at the time
when the fee or assessment became dud. In the case of co-ownership of a lot, all such -
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owners of the lot shall be jointly and se~erally liable for the entire amount of the fees and
assessments.

d. If the assessment is not paid within thirty (30) days after the due date,
interest shall accrue at the rate of 1 Y2% per month on the outstanding balance and the
Association may bring an action agains~ the owner(s) personally obligated to pay the
same and place a lien against the lot and there shall be added in the amount due all costs
and expenses incurred, including reasot~able attorney’s fees.

18. GENERAL PROVISIONS.

a. All of the foregoing covenants, conditions, reservations and restrictions
shall continue and remain in full force ~nd effect at all times against the owner of any lot
in such premises, regardless of how title was acquired for a period of twenty-five (25)
years from the date of recording. hereof,~ after which time said covenants will be
automatically extended for successive i~eriods of ten (10) years.

b. Developer, as long as it owns an interest in any lot or remains obligated
for any development work, reserves the~ right to itself, its agents, employees, contractors
and subcontractors, to enter, upon the laiid covered by these restrictions for the purpose of
carrying out and completing the development of the subdivision as well as to abate,
remove, or correct any violations of the~e restrictions, and such entry, abatement or
remo’val shall not be deemed trespass, c~nversion or other actionable wrong. However
the provisions of this paragraph shall nat be deemed to obligate Developer to in fact take
such action once it has rtimed over auth~rity or responsibility for enforcement of these
covenants to a successor subdivider/de1eloper or to the Homeowner’s Association.

c. (I) Save and except Sec~ior~ 15, above, which may not be amended
without the express written appi~oval of the Town’s Planning Board, the foregoing
covenants, conditions, reservations, and restrictions may be amended by an
instrument signed by Developer~ as long as Developer owns any lot in the
subdivision. Upon sale of Deve~oper’s last lot or voluntary relinquishment of this
right to amend and subject to th? above limitation, amendment will then be by a
majority of the then owners of t~ie lots within said subdivision agreeing to change
said covenants in whole or in pa~rt as provided in the By-laws of the Homeowner’s
Association. Furthermore, once~ the Association owns the conservation land
:referenced in Section 15, above,~ the Association shall not be dissolved without the
express written approval of the Town’s Planning Board. Any amendment shall be
recorded in the Rockingham County Registry of Deeds.

(2) Developer may sell ~nultip1e lots a single purchaser on such terms as
l)eveloper shall in its sole and alpsolute discretion determine.

ci. Developer or, upon relir4iuishment of its enforcement rights provided in
these covenants to the Homeowner’s Association shall have the right to assess a penalty
in the amount of One Hundred ($100.00) dollars per day for the violation or breach of
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d. Developer or, upon relinq~iishment of its enforcement rights provided in
these covenants to the Homeowner’s Association shall have the right to assess a penalty
in the amount of One Hundred ($lOO.OO~ dollars per day for the violation or breach of
any of these covenants, conditions, reser~’ations or restrictions upon failure of a lot owner
to cure such violation after reasonable nOtice to the violator.

e. Jnvalidation of any one of these covenants by court order shall in no way
effect any of the other provisions which ~hal1 remain in full force and effect.

f. These covenants shall be ~ead in conjunction with all other recorded
documents affecting the subdivision including recorded plans, Conservation Restrictions
and Conservation Easements. In the ev~nt of a conflict between these Restrictive
Covenants and any other recorded docurhents affecting use of the lots or subdivision
property, the more restrictive provision ~hall govern the use or aclivity o the lot or in the
subdivision.

g. Failure to specifically refjer to and include or incoiporate these covenants
in deeds to any lot shall not in any manner affect the validity and effectiveness of these
restrict:ions upon any lot made subject tc~ them.

h. Any noticesprovided for~in these covenants shall be served by being.
delivered in hand to the dwelling on an~ lot, or to such other address or location as a lot
owner may have specified in writing to peveloper or to the Association. Such notice
shall also be deemed delivered if property addressed and sent by first class mail except in
a case where the penalty assessment proyisions of these covenants my be invoked for
failure 1:o comply, in which case such ndtice shall be sent by certified mail, return receipt
requested, and shall be deemed received~ upon signing of the receipt or five (5) days after
the first notice of attempt to deliver certjfied mail.

These covenants were executed by Rockwood Construction, LLC Corporation on this 31st
dayof October ,2003.

R~~CKWOOD CONSTRUCTION, LLC

~~
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 1

Date Request Received: April 12, 2013 Date of Response: April 16, 2013
Request No. Staff 1-11 Witness: Janee Shaw

Staff 1-11

REQUEST: Please indicate if there are any outstanding administrative orders or letters of
deficiency issued by the NHDES with respect to this water system. If so, please provide copies.

RESPONSE: There are no outstanding administrative orders or letters of deficiency issues by
the NHDES.
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Westgate Estates of Raymond Homeowners Association
PC Box 30

Candia, NH 03034

May 3, 2013

Marcia A. Brown, Esq.
New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, New Hampshire 03301

Re: DW 13-101 Westgate Estates of Raymond Homeowners Association
Request for Exemption from Regulation as a Public Utility

Dear Ms. Brown:

Enclosed please find one original and six copies ofWestgate Estates response to Staff Discovery
Requests Set 2.

Sincerely,

J anee Shaw
Westgate Estates President

‘91ibe~A n~ei~fr
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 2

Date Request Received: April 25, 2013 Date of Response: May 3, 2013
Request No. Staff 2-1 Witness: Janee Shaw

Staff 2-1

REQUEST: As a follow-up to the response to Staff 1 -4, please indicate if the non-member
customer has any written agreement with the builder that the non~member customer does
not have to pay for water service.

RESPONSE: The non-member is relying on section 19 of his purchase and sales
agreement which states, “Subject to Seller Agreeing to Tie in Community Water to Said
Property at Seller’s Expense.”
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-10 1

Westgate Responses to Staff Set 2

Date Request Received: April 25, 2013 Date of Response: May 3, 2013
Request No. Staff 2-2 Witness: Janee Shaw

Staff 2-2

REQUEST: If a written agreement exists between the non-member customer and the
builder, please provide a copy.

RESPONSE: A copy is attached.
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PRUDENTIAL VERANI Fax: 1—603—434—6189 Jul 24 2003 13~2AFF R~~ONSE 2-2

This agreement Is contingent upon a risk assessment or inspection of the property for the presence of Ieacbased paint
andlor lead-based paint hazards at the BUY~R’S expense until 9:O~ P.M. on tire tenth calendar day or mutually agreed
upon date of NA NA after ratification.

This contingency WiU terminate at the above p~edeterrnined deadline unless the BUYER (O~ BUYERS agent) delivers to
the SELLER (or SELLER’S agent) a written cqntract addendum listing the s~oiflc existing deficiencies and corrections
needed, together with a copy of the inspnctlon end/or risk assessment mpoztrhe SELLER may, at the SELLER’S option
within NA .. — days after delivery of the addendum, elect in writing whether to corect the serrdHon(s) pri6r to
settlement. if the SELLER will correct the con~ition, the SELLER shall furnish the BUYER with certification from a risk
asSGSSQt or inspector demonstrating that tnej condition has been remedied before the date of the settlement if the
SELI~ER does not elect to make tile repairs, o~ If the SELLER makes a countetoffer, the BUYER shall have NA
days to respond to the vounteroffer or. remàve thIs contingency and take the property in “a&s” condition or thiS
agreement shall become voId, The BUYER n~ay remove this contingency at any time Without cause,

‘intact lead-based paint that is in good c~ndlt~cn is not necessarily a hazard. See EPA pampntet “Protect Your Family
From Lead in Your Home” for more information,

OR
BUYER waives the cpportuflj~y to Conduct a risk assessmentor Inspection for the presence of Iead.besed paint and/
Orlead-based paint naza~tisJ ~ (~U’t~ER’S iniflais) --

The following attached disclosures become ~n integral part of this~ agreement
1. Seftera Representation of Property 2. Lrad.Eased Paint Disclosure (if applicable)

All representations, statements, and agreemeiLits heretofore made between the parties and merged in this agreement
which alone fully and coripletaly expresses t~1eir respective obflg~tions, and this agreement is entered into by each
party after opportunity for investigation, neith~r party relying ott any statements or representations not embodied in
thiS agreement, made by the other or on his bet~lf.

BUYER acknowledges that information was s~ippIied by the SELLER arid has not bean checked for accuracy by the
Agent(s): public Information was subject to BI4YER’S verification at local town offices slid/or law enforcement agency;
each item was subject ~ direct inquiry D~ the ~UYER, Snd the BUYER has been so advised: and the Agent(s) makes
no representations regarding the property, th~ neighborhood, and the condition of the premises, structure(s) thereon
or the mechanical components thereof.

Attached addendum(s) are incçrporated and become an integral part of this agreement. (if none, State none°).
None

Subject To Sailer Providing Warrant~t Guar~ntaa On Foundation.
Subject To Seller Agreeing To Tie In ~ommunitv Water To Said Proøerty At Sailer’s Expanse.
Sublect ‘Fe Seller OMne $6,500.00 Back At. Closln~ Towards Buyers Closing Costs & Or

Sublect To Seller lnst*ilinp New Roof F~rfor To CIo~iflp.

NOTICE: THIS IS A LEGAl. DOCUMENT T1~4AT CREATES CERTAIN BINDING OBLIGATIOI’S. IF YOU DO NOT
UNDERSTAND IT, CONTAOT AN AVrORNEY~ BEFORE SiGNiNG. Thu agreement shall be brndrng upon the helr~,
executors, administrators and assigns of both ~arties.

I HAVE READ AND UNDER~TAND THIS DOCUMENT.

~uyc.r D~to

B~ir Date -

~~ ~
Seller () Date

15. LEAD-BASED
PAINT TESTING
(Pre 1078 Housing)
(fill in if applicable
and initial)

16. A1TACHMENTS

17, ACKNOWLEDGMENT

16. ADDENDUM(S) TO
AGREEMENT:
(1111 in)

IS. ADDmONAL
PROVISIONS
(till In)
(if none, state ‘none”) Preosids.

Witness Date

Witness Date

Witness Date

SOO. Sao. et Fad. 1.0.

Soc. See. or Fad. 1.0.

Soc. Sec. or Fed. 1.0.

selier

Page3crf3

Date Soc. Sec. or Fed. 1.0,

~,9t
BUYER’S initialS SELLER’S initials

QSSBR 4199
BuYER’S Initials SELLER’S initials
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 2

Date Request Received: April 25, 2013 Date of Response: May 3, 2013
Request No. Staff 2-3 Witness: Janee Shaw

Staff 2-3

REQUEST: As a follow-up to the response to Staff 1 -9, is it the Association’s position that
there are no circumstances under which water service can be terminated to any customer
wh.o refuses or is unwilling to pay for that service?

RESPONSE: Yes, as long as the water system is owned by the Builder or the Association.
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WESTGATE ESTATES OF RAYMOND HOMEOWNERS ASSOCIATION
Docket No. DW 13-101

Westgate Responses to Staff Set 2

Date Request Received: April 25, 2013 Date of Response: May 3, 2013
Request No. Staff 2-4 Witness: Janee Shaw

Staff 2-4

REQUEST: Please indicate if the Association is willing to share the legal citations that form
the basis for the advice received, as detailed in the response to Staff 1 -9, that the
Association cannot terminate service for non-payment.

RESPONSE: The Association is relying on the advice of its legal counsel. Attached is a
letter from the attorney concerning this issue.
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Staff Response 2-4

Daniel C. Proctor
Attorney-at-Law Cohn and Dussi, LLC
P.O. Box 3544 Of Counsel’~
Concord, NH 03302-3 544 300 Trade Center, Suite 3700
Telephone (603) 228-8226 Woburn, MA01 801
Facsimile (603) 228-6090 dproctor@cohnanddussi.com
carol3544@myfairpoint.net
*Admilted in New Hampshire only All non-emails, please telephone

and write to Concord

May 3, 2013

Janee Shaw, President
Westgate Homeowners Association
8 Christina Drive
Raymond, NH 03077

RE: Unpaid Association Fees - Self-Help

Dear Janee:

Pursuant to your request, this letter is sent to you, in your capacity as President of the
Westgate Homeowners Association. Specifically, this letter deals with the so-called
“self-help” issue of the Association and its ability to contend with Association members
who are delinquent in paying their assessments. In other words, “shutting someone
off” for non-payment. Said assessments include, but are not limited to, water fees.

As a preliminary matter, I have reviewed the restrictive covenants of the Westgate
Estates Association, which are recorded in the Rockingham County Registry of Deeds. I
have also reviewed the Westgate Estates of Raymond Homeowners Association By
Laws (Rev. 1/5/2011). Lastly, I have reviewed New Hampshire Revised Statutes
Annotated.

As we have discussed, the Westgate Estates “Homeowners Association” is not a
• “Condoniiniüm” Association, as that word is defined by RSA 356-B:3 IV. While

Condominium Associations have specific statutory powers to undertake “self -help”•
measures,’including the recording of liens and the additional charges under RSA 356-
B:46 and RSA 356-B:46-a there is no statutory authority for non-condominium

• associations, such as Westgate. To sum up, I see no authority for the Westgate
Homeowners Association, an Association not recognized by the New Hampshire
Legislature as having any authority different than a business association (such as an
LLC and/or corporation) as having any authority, other than to seek appropriate
judicial relief for non-payment of monies owed.
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Ms. Janee Shaw
May 3, 2013
Page Two

In addition to the lack of statutory authority to take “self-help” measures, including
“shutting off” association members off for non-payment of their water assessments,
your Association has a compounding problem. Third-parties, who are not association
members, being hooked up to your water system. As you know,. the builder who built
Westgate Estates hooked non-estate members up to your water system. The covenants
and restrictions covering your Association, also do not appear to apply to these third-
parties. Hence, aside from the lack citable authority regarding the ability of your
Association to shut-off non-paying association members, your problems are factually
compounded by a non-member being part of your water systcm.

I hope this letter of opinion provides some clarity for you and anyone who may wish to
see it. If anyone would like to speak with about the contents of this letter, please do not
hesitate to contact me.

As always, thank you for giving me an opportunity of being of service.

Sin~

Daniel C. Proctor, Esq.

DCP/cav
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Na~or, Mark

From: Janee Shaw <shawjanee©gmail.com>
Sent: Wednesday, July 03, 2013 1:26PM
To: Naylor, Mark
Cc: Alisa Claytor
Subject: Re: DW 13-101 Westgate Estates of Raymond

Mr. Naylor,

I wanted to update you on our progress. Since it is going to take some time for Hampstead to have the
information needed to complete the sale of the water system, we would like to go forward and obtain an
exemption. When we last spoke, I understood you to say that if the non-member (the Claytors) agreed to pay for
the water, you would recommend that the exemption be given. The Clayors have agreed to pay and we have set
up a monthly payment plan in which they will have fully paid the 2013 amount by December 1 .They will be
paying $111.60 per month beginning on August 1. We felt this was a fair as the Association has offered similar
payment arrangements to other members in extenuating circumstances.

Based on this agreement, have we met the requirements to obtain the exemption? And if so, what do you need
for us to file by July 8.

Thank you for your help. I am copying the Claytors on this email so that they are aware of our communication.

Janee Shaw
Westgate President.
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